REMARKS 



In the Office Action, Claims 17-21 were objected to for Informalities; 
Claims 1, 3, 5, and 6 were rejected under 35 U.S.C. § 102(b) as allegedly being 
anticipated by U.S. Patent No. 6,067,759 (House) : Claims 2, 4, 7, 9-15, and 17- 
20 were rejected under 35 U.S.C. § 103(a) for alleged obviousness in view of 
IHouse : and Claims 8, 16 and 21 were objected to as being dependent upon a 
rejected base claim but are allowable if rewritten in independent form to include 
all the limitations of the base claim and any intervening claims. 

In this Amendment, Applicant has cancelled Claim 1 9, amended Claims 1 , 
9, and 1 7 and added Claim 22. Thus, Claims 1 -22 are pending of which Claims 
1 , 9, 17 and 22 are independent claims. 

Applicant respectfully traverse the rejection of Claims 1 , 3, 5 and 6 under 
35 U.S.C. § 102. For instance, Claim 1 as amended requires in part a wall 
structure defining a plurality of fastener openings for receipt of respective 
fasteners and flashing through which fastener openings extend for securing said 
respective fasteners into an underlying roof truss. House simply does not teach 
or suggest each and every element required by Claim 1. MPEP § 2131 ("To 
anticipate a claim, the reference must teach every element of the claim") 
(Emphasis added.) 

The Office Action admits that House does not describe or disclose a 
"fastener opening 25." However, the Office would go too far if it were to imply 
that Figs. 1 -3 show openings that could be capable of receiving fasteners that 
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extend through both wall structure and flashing for securing the fasteners to a 
roof. The cited reference unequivocally states; 

Extending along the inturned top flanges 5 of the side shell 2 
are wood nailers 23 which may be secured in place as b v drivino 
spiral shank nails 24 through the tops of the wood nailers into the 
inturned top flanges as shown in FIG. 2 and in the sides of the 
wood nailers adjacent one end as sho wn in FIG. 1 into the end of 
the next adjacent wood nailer . House , col. 4, II. 18-24 (emphasis 
added). 

Thus, any alleged openings in Figs. 1-3 of House can only be for securing 
wood nailers 23 into inturned top flanges and adjacent wood nailers. {Note 
that element 22 is a spot weld. See, e.g., col. 4, II. 10-17 of House .) Nothing in 

tlie cited reference teacties or suggests a pre-manufactured self-flashed curb 
assembly having fastener openings through both a wait structure and flashing for 
receipt of fasteners for securing the fasteners into an underlying roof truss. 
Accordingly, House clearly fails to anticipate the Invention of Claim 1 as required 
by MPEP § 2131. Applicant respectfully requests removal of the rejection of 
Claim 1 and allowance of Claims 1 , 3, 5, and 6. 

Applicant further respectfully traverses the rejections of Claims 2, 4, 7, 9- 
15, and 17-20 under 35 U.S.C. § 103(a) as being unpatentable over House . For 
instance, Claim 9 as amended calls in part for a pre-manufactured self-flashed 
curb assembly having standards, each of which include at least two apertures 
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therethrough for receipt of roof attachment fasteners and a flashing skirt through 
which the apertures extend. Thus, the roof attachment fasteners extend through 
the apertures in the standards and the flashing skirt to attach the curb assembly 
into a building rooftop. 

[House clearly does not teach or suggest each and every element required 
by Claim 9, and the Office must explain how House , alone, can render Claim 9 
obvious where the cited reference completely lacks apertures that extend 
through both standards and a portion of a flashing skirt for securing roof 
attachment fasteners into a building rooftop. See MPEP § 2144.03A {"It is never 
appropriate to rely solely on "common knowledge" in the art without evidentiary 
support In the record, as the principal evidence upon which a rejection was 
based. Zurko, 258 F.3d at 1385, 59 USPQ2d at 1697 {"[T]he Board cannot 
simply reach conclusions based on its own understanding or experience-or on its 
assessment of what would be basic knowledge or common sense. Rather, the 
Board must point to some concrete evidence in the record in support of these 
findings."). Accordingly, Applicant respectfully submits that Claim 9 is not 
obvious in view of a single deficient reference that fails to even implicitly teach 
each and every element of the claim. Thus, Applicant respectfully requests 
removal of the rejection to Claim 9 and allowance of Claims 9-15. Alternatively, 
Applicant respectfully requests that the Examiner place on the record that which 
the Examiner believes can be reasonably combined with House , the combination 
of which teaches, suggests or motivates those skilled in the art to combine the 
references to reach each and every element of Claim 9 as amended. WIPER § 



11 



2144.03C {citing Zurko, 258 F.3d at 1386 regarding requirements to satisfy tine 
substantial evidence test). 

Claim 17, as amended, is also patentable over House for at least the 
reason that the single reference fails to teach or suggest apertures defined in 
beams and flashing units for receipt of respective roof attachment fasteners for 
attaching a pre-manufactured self-flashed replacement curb assembly on a 
building rooftop, Accordingly, Applicant respectfully submits that Claim 17 is not 
obvious in view of a single deficient reference that fails to even implicitly teach 
each and every element of the claim. Thus, Applicant respectfully requests 
removal of the rejection to Claim 17 and allowance of Claims 17-20. 
Alternatively, Applicant respectfully requests that the Examiner place on the 
record that which the Examiner believes can be reasonably combined with 
House , the combination of which teaches, suggests or motivates those skilled in 
the art to combine the references to reach each and every element of Claim 17 
as amended. See MPEP § 2144.03C. 

Applicant has taken this opportunity to add Claim 22, which essentially 
recites the allowable subject matter of Claim 8. Thus, Applicant respectfully 
submits that Claim 22 requires no new search and allowance is respectfully 
requested. 

Based on the foregoing remarks, Applicant respectfully submit that all 
issues raised in the Office Action have been fully addressed, and the application, 

including all pending claims, is in complete condition for allowance. Favorable 
action, therefore, is respectfully requested. If, after consideration of the 
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foregoing, however, any issues remain, the Examiner is invited to telephone the 
undersigned. 

If any fee beyond that submitted herewith, or any extension of time, is 
required, the undersigned hereby petitions the Commissioner to grant any 
necessary time extension and authorizes charging Deposit Account No. 50-3959 
for any such fee not submitted herewith. Please likewise credit any overpayment 
to Deposit Account No. 50-3959. 



Respectfully submitted. 
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